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Abstract

Section 152 of the Bharatiya Nyaya Sanhita, 2023 has reignited the discourse of sedition in the constitution by
introducing alternative legislative terms related to the plurality of the constitution, secession, rebellion, and activities
related to the financial and ideological support of subversion. The research question is: does this reform address the
established constitutional concerns regarding Section 124 A of the Indian Penal Code, 1860, or does it reflect them ina
broader and more indeterminate manner? Through the methodology of doctrinal legal research, the article examines the
wording of Section 152, the framework of free speech adjudicated within the concerns of Articles 14, 19, and 21 of the
Constitution of India, the impact of the Vombatkere case on the existing framework, and the recent developments of
the Supreme Court with respect to Section 152 and the pending challenge to sedition. The article concludes that the
removal of Section 124A does not make Section 152 constitutionally safe. While it has removed the older focus on
disaffection to the government, it has incorporated new legislatively open, operationally broad, and easily artfully
manipulated focus. The article argues that the only way Section 152 can remain on the books is if the courts interpret
the section narrowly to focus on the real and intentional incitement or substantial anti-state violent actions or secession.
The article argues that without this limitation the provision will remain open to being struck down on challenges to
vagueness, stopping speech of a constitutionally protected nature, and procedural invalidity. The broader argument is
that a constitutional test will need to assess all elements of a modern speech crime, not just the terms and the legislative

history.
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11 INTRODUCTION

The repeal of Indian Penal Code Sec. 124A did not end the debate concerning sedition and the constitution. With the
enactment of the Bharatiya Nyaya Sanhita, 2023, Sec. 152, on July 1, 2024, the debate was reinvigorated with the
criminalization of speech and/or conduct that encourages secession, armed revolt, subversive and separatist conduct, or
that is otherwise divisive of, or destructive of, the integrity and the oneness of India. This change in the law is not a
simple movement away from a colonial era law concerning public order. It is restatement of the law concerning the
protection of the State. This makes the questions of constitutional change and constitutional continuity equally

important.*

This question takes on added significance, as the Supreme Court had already placed the former sedition law under
exceptional doubt as to its constitutionality. The interim order in S. G. Vombatkere v. Union of India, Writ Petition
(Civil) No. 682 of 2021, in effect, suspended the enforceability of Section 124A. The later order of 12 September 2023
clarified that the challenge involved the law’s impact on the freedom of speech, and on the rights to equality and dignity
enshrined in Articles 14 and 21, respectively. Once the Bharatiya Nyaya Sanhita reshaped the legislative landscape, the
question was no longer whether sedition, in its former form, would be constitutional, but whether a new law with a

similar purpose would be constitutional. %

This article contends that Section 152 cannot claim an inheritability test for constitutional validity because, although its
language is at one level narrower than Section 124A in that it ceases to punish disaffection toward the government, on
other levels it is more extensive as a result of introducing neologisms which can stretch beyond incitement of violence.
The article utilizes a doctrinal approach based on enforcement statistics along with the leading cases, statutory
interpretation, constitutional principles, and scholarly critique. Its main contention is that Section 152 can only survive
a constitutional challenge if it is interpreted as a narrowly defined anti-incitement clause; otherwise it continues as a

form of sedition.
1.2 RECASTING SEDITION IN THE BHARATIYA NYAY A SANHITA, 2023

Section 152 must be evaluated in the context of the constitutional history of sedition, but the clause's validity must be
determined based on its own language. This section discusses the ways in which the new clause distinguishes itself from
Section 124A's design and framework, while upholding a broadly defined state security rationale which is likely to

provoke further judicial challenge.
121 From Governmental Disaffection to National Integrity

The words and signs that were banned under the classical sedition offence in Section 124A were those that brought the
legally constituted government into hatred or contempt or that excited disaffection towards it. That formulation
resonated deeply with colonial concerns regarding loyalty and the exercising of authority. By contrast, Section 152 does

not speak in terms of affection towards the government. Its objects are said to be secession, armed rebellion, and

"The Bharatiya Nyaya Sanhita, 2023, Act 45 of 2023, s 152, India Code <https://www.indiacode.nic.in/handle/123456789/20062>
accessed 31 May 2026; Ministry of Home Affairs, Government of India, 'The Bharatiya Nyaya Sanhita, 2023’
<https://www.mha.gov.in/sites/default/files/250883_english_01042024.pdf> accessed 31 May 2026.

*'S. G. Vombatkere v Union of India, Writ Petition (Civil) No 682 of 2021, order dated 12 September 2023
<https://api.sci.gov.in/supremecourt/2021/14059/14059 2021 1 9 46876 Order_12-Sep-2023.pdf> accessed 31 May 2026.

3

S. G. Vombatkere v Union of India, Writ Petition (Civil) No 682 of 2021, order dated 11 May 2022
<https://www.livelaw.in/pdf_upload/470-sg-vombatkere-v-union-of-india-11-may-2022-417199.pdf> accessed 31 May 2026.
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subversive, separatist, and other activities, as well as threats of the same to sovereignty, unity, and integrity. The change
is constitutionally significant because it tries to shift the focus of the offence, from the prestige of the government, to

the preservation of the constitutional order.*

But even a shift in the focus of legislation does not solve the problem of free speech. From a constitutional point of
view, it must be asked whether the offence is anchored to narrowly defined and concrete harms, or whether it leaves a
broad margin of discretion to the police and prosecutors. While a shift from 'government’ to 'sovereignty' may be seen
as a greater advancement of legitimacy, it may create even greater uncertainty, especially if the operative verbs are
broad and the outcome in question is not clearly or specifically tied to the promotion of violence or disorder. Indian
constitutional scholars have argued that speech restrictions are most dangerous when such restrictions are couched in

terms of the defense of constitutional democracy, and when the criminal threshold is left undefined.’
1.2.2 The Textual Design of Section 152

The provision makes criminal acts that are purposeful or knowing, through words or signs, through visible
representations or electronic communications, through the use of financial means, or in any other way, that excite or
attempt to excite secession or armed rebellion or subversive or separatist activities or that threaten the sovereignty, the
unity, the integrity of the nation. This is another example of a fusion of broad forms of communication and a broad
scope of the consequences of the conduct. Different from a narrowly defined incitement crime, the section does not
limit liability to the advocacy of imminent violence, nor does it specify what expressions are critical to determine its

scope.®
1.2.2.1 The Explanatory Clause and Its Limits

The Explanation indicates that criticism of government actions aimed at bringing about their change by legal means, so
long as it does not involve the forbidden conduct, would not be covered by the crime. This has, at least at the superficial
level, a resemblance to the saving clause that has been historically included in Section 124A and provides a narrowing
argument for the State. However, more deeply, it maintains a level of uncertainty, as the lawful critic would be protected
only as long as it is deemed by the authorities that the criticism did not ‘excite’ one of the activities that are prohibited
in an undefined manner. Thus, the saving clause is not self-executing, as it depends on prior administrative

determinations, and this is the stage at which the chilling effects are most likely to be felt.’
1.2.3 Continuity, Departure, and Constitutional Stakes

The Bharatiya Nyaya Sanhita indicates an instance where the attempt has been made to distance the new criminal codes
from the colonial criminal codes while keeping the state-protective offenses. The constitutional question is thus not

whether Parliament used the word ‘sedition’, but whether it instituted a functional equivalent of sedition through

* Vaibhav Yadav, 'The Sedition Conundrum in India: A Critical Examination of its Historical Evolution, Current Application and
Constitutional Validity' (2023) 61(2) International Annals of Criminology 188 <https://doi.org/10.1017/cri.2023.19> accessed 31
May 2026; Ministry of Home Affairs, Government of |India, 'The Bharatiya Nyaya Sanhita, 2023’
<https://mww.mha.gov.in/sites/default/files/250883_english_01042024.pdf> accessed 31 May 2026.

* Gautam Bhatia, Offend, Shock, or Disturb: Free Speech under the Indian Constitution (Oxford University Press 2016)
<https://india.oup.com/product/offend-shock-or-disturb-0ip-9780199488643/> accessed 31 May 2026.

" The Bharatiya Nyaya Sanhita, 2023, s 152 <https://www.mha.gov.in/sites/default/files/250883_english_01042024.pdf> accessed
31 May 2026.

" Anushka Singh, Sedition in Liberal Democracies (Oxford University Press 2018) <https://india.oup.com/product/sedition-in-
liberal-democracies-9780199481699/> accessed 31 May 2026.
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different means. The response is both affirmative and negative. Section 152 does not in fact criminalize abstract
disaffection with the government, and that is a positive change. However, it does introduce the phrases ‘subversive
activities’ and ‘encouraging sentiments of separatist activities’ that may go beyond the incitement lexicon of the free-

speech clause, as interpreted by the courts.?

This paradox of contraction and expansion makes Section 152 harder to understand, not easier. A court would not be
able to simply transfer previous judgments, as it will first have to determine the extent to which the new language
changes the statutory context. This section could in fact be construed as a national-security offense that is narrowly
defined and directed at acts of rebellion and secession. However, it could just as easily be construed as a speech offense
that, while using formally patriotic language, in fact contains a core that is operationally indefinable. That explains why
the provision will remain inextricably linked to the ongoing, and unfinished, project in the Indian Constitution

addressing the crime of sedition.

1.3 THE PROCEDURAL AND JURISPRUDENTIAL SIGNIFICANCE OF THE VOMBATKERE
LITIGATION

Section 152's challenges would be incomplete without considering the methodological alterations instigated by S. G.
Vombatkere. This lawsuit transformed the crime of sedition from something that was contextually and doctrinally
settled to a live and contestable constitutional issue. It also opened the way for a larger consideration of provisions for

related rights and the use of the sedition law itself.
1.3.1 The Interim Suspension of Section 124A

In the May 2022 sedition case, the Supreme Court held that new First Information Reports against the petitioners under
Section 124 A of the Indian Penal Code could not be filed, pending cases should be kept in abeyance, and the petitioners
should be able to claim appropriate relief in case the police decided to take coercive action. While this was formally
interim, it was extraordinary in effect because it recognized that continued/normal use of sedition law would be
inconsistent with the ongoing constitutional reconsideration of this law. In effect, this law was constitutional in its
reasoning. This also recognized the disparity in the rhetoric of rare use of the sedition law and its actual use, including

the burden of being investigated, arrested, released on bail, and prosecuted.®

The suspension's practical importance far outweighed its doctrinal significance. It revealed an understanding that
speech-related offenses tend to violate liberties, not just because of the eventual conviction, but because of the pre-
adjudicative processes. Even when the conviction rate is relatively low, a provision can be constitutionally harmful due
to the deterministic impacts of the speech crime on the police. S. G. Vombatkere, in this regard, symbolized a shift from
a more abstract focus of the review, to a more concrete encapsulation of the structure of enforcement and the impact of

constitutional provisions.

Law Commission of India, Usage of the Law of Sedition, Report No 279 (April 2023)
<https://cdnbbsr.s3waas.gov.in/s3ca0daec69b5adc880fb464895726dbdf/uploads/2023/06/2023060150.pdf> accessed 31 May
2026.
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S. G. Vombatkere v Union of India, Writ Petition (Civil) No 682 of 2021, order dated 11 May 2022
<https://www.livelaw.in/pdf_upload/470-sg-vombatkere-v-union-of-india-11-may-2022-417199.pdf> accessed 31 May 2026.
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1.3.2 The Enlarged Constitutional Frame

The order of 12 September 2023 signified an important development in the law, as it made the validity of sedition go
beyond Article 19(1)(a) and consider Articles 14 and 21. It is significant for Section 152. Traditionally, the sedition
discourse was confined to the debate on the limits of public-order regulation and to the public-order justification of the
sedition offence in Kedar Nath Singh v. State of Bihar'. It now becomes necessary to ask whether the law is sufficiently
certain, whether it is so vague as to allow the exercise of discretion, and whether it creates a situation where the cost to

the individual’s liberty is disproportionately large.™

Once Avrticles 14 and 21 enter into consideration, the inquiry must extend further than merely asserting that national
security constitutes a legitimate constitutional interest. Speech restrictions may serve multiple legitimate interests. The
more pertinent question is whether the offense is articulated and implemented to the extent that it provides standards to
limit state discretion. The object may be justifiable, but that will not sustain a vague security offense. Similarly, the
object may be of a serious nature, but that does not sustain a highly onerous criminal process. This shift in analytical

approach may be the most significant doctrinal legacy of the ongoing sedition litigation.
1.3.3 The Section 152 Challenge and the 2025 Procedural Link

The constitutional nexus between the old and new provisions was articulated in 2025. In Foundation for Independent
Journalism & Anr. v. Union of India & Ors., Writ Petition (Criminal) No. 316 of 2025, the Supreme Court noted that
the constitutionality of Section 152 of the Bharatiya Nyaya Sanhita, 2023 was being challenged. The Court noted that
the same question also arose in S.G. Vombatkere v. Union of India, Writ Petition (Civil) No. 720 of 2025, which had
been listed on 8 August 2025. This acknowledgment is significant because it prevents the abolition of Section 124A
from resolving the constitutional question. The Court has, in effect, noted that the question remains live and has been

presented in a different form.*?

This development also shows that the legislative replacement does not address the fundamental problem with sedition.
If Section 152 has similar problems with breadth, vagueness, and a suppressive effect, then the constitutional critique
cannot remain at the level of historical categorization, but must engage with constitutional structure. The relevant
inquiry is no longer if the Bharatiya Nyaya Sanhita reproduces Section 124A word for word. It is whether the New
Provision creates the same kind of threat through different legal frameworks and enforcement activities. The ongoing
litigation brings this issue to the Constitutional Court.

14 CONSTITUTIONAL SCRUTINY OF SECTION 152

The answer to the Constitutional destiny of Section 152 is whether it can be limited to serious anti-state incitement and
material support or does its formulation allow the routine criminalization of dissenting speech. This section analyzes
the provision, in light of Articles 19, 14, and 21, and determines whether the existing case-law can justify this provision.

“'S. G. Vombatkere v Union of India, Writ Petition (Civil) No 682 of 2021, order dated 12 September 2023
<https://api.sci.gov.in/supremecourt/2021/14059/14059 2021 1 9 46876 Order 12-Sep-2023.pdf> accessed 31 May 2026.

" Kedar Nath Singh v State of Bihar AIR 1962 SC 955; 1962 Supp (2) SCR 769 <https://indiankanoon.org/doc/111867/> accessed
31 May 2026.

“S. G. Vombatkere v Union of India, Writ Petition (Civil) No 720 of 2025, notice recorded in Foundation for Independent
Journalism v Union of India, Writ Petition (Criminal) No 316 of 2025, order dated 12 August 2025
<https://api.sci.gov.in/supremecourt/2025/44322/44322_2025 2 48 63140 Order_12-Aug-2025.pdf> accessed 31 May 2026.

JETNR2606063 Journal of Emerging Trends and Novel Research (www.jetnr.org)



http://www.jetnr.org/

© 2026 JETNR | Volume 4, Issue 6 June 2026 | ISSN: 2984-9276 | JETNR.ORG
1.4.1 Article 19 and the Incitement Threshold

Political speech remains paramount to the judiciary and can only be restricted for the reasons explicitly laid out in
Article 19(2) of the Indian Constitution. In the landmark case of Kedar Nath Singh v. State of Bihar, the Supreme Court
of India restricted sedition to speech which, either through action or intent, incites violence or public disorder.** Whether
or not one agrees with the reasoning of that judgment, the fact that the case has continued to remain relevant shows that
the Indian Constitution does not allow for the punishment of citizens for mere disaffection, disapproval, or ideological

opposition to the ruling order.*

This principle was elaborated in various subsequent judgments. In Balwant Singh v. State of Punjab, the Supreme Court
of India let stand the defendant's appeal against his conviction on the grounds that the defendant's speech, although
provocative, lacked the ability to incite violence. In Shreya Singhal v. Union of India, the Court of India made a clear
distinction between incitement and advocacy, with only incitement being punishable by law.* Collectively, these cases

demonstrate that the Indian Constitution protects speech that is provocative, offensive, and politically dissenting.*®

Section 152 serves as a case in point because it makes it difficult to frame the law in self-limiting terms. For example,
'subversive activities' does not have a meaning in the law's lexicon. Even less clear is ‘encourages feelings of separatist
activities' as this seems to make it a crime to generate feelings as opposed to an evocative impulse to unlawful act.
While a court could justify the meanings of these phrases, the statute does not sustain narrowing. Without this, the
offense blurs the boundaries of militant advocacy, abstract endorsement, emotional dissent, and direct incitement.

1.4.2 Article 14, Vagueness, and Arbitrariness

Article 14 makes this even more difficult because of the law's perpetual vagueness and the control it indirectly gives to
law enforcement. This is a severe constitutional defect, especially in vagueness and free speech cases. A law must be
of reasonable clarity to sustain a constitutional burden. Section 152 neither delineates 'subversive activities' nor explains

the required threshold of connection between speech and the so-called evil.*’

Given the structure of most criminal justice systems, there is reason to be worried. Many First Information Reports
(FIR) are written quickly, often due to political pressures, and with poor quality of legal reasoning. As a result, vague
statutes give way to case law and provide a canvas for discretionary decision-making of police officers, magistrates,
and petitioners. Abhinav Chandrachud’s work has shown that the colonial and postcolonial speech frameworks
expanded restrictions and strengthened speech controls through the consolidation of extra-constitutional practices.
Section 152 of the draft Bill will reinforce that unless the judges are bound to insist on the imposition of clear and

manageable standards.*®

“ D D Basu, Introduction to the Constitution of India (28th edn, LexisNexis 2024) <https://store.lexisnexis.com/en-in/products/d-
d-basu-introduction-to-the-constitution-of-india-28-e.html> accessed 31 May 2026.

“ Kedar Nath Singh v State of Bihar AIR 1962 SC 955; 1962 Supp (2) SCR 769 <https://indiankanoon.org/doc/111867/> accessed
31 May 2026.

* Balwant Singh v State of Punjab (1995) 3 SCC 214 <https://indiankanoon.org/doc/123425906/> accessed 31 May 2026.
° Shreya Singhal v Union of India (2015) 5 SCC 1 <https://api.sci.gov.in/jonew/ropor/rop/all/250446.pdf> accessed 31 May 2026.

"M P Jain, Indian Constitutional Law (9th edn, LexisNexis 2025) <https://store.lexisnexis.com/en-in/products/indian-
constitutional-law-by-m-p-jain-insku9788119403134.html> accessed 31 May 2026.

* Abhinav Chandrachud, Republic of Rhetoric: Free Speech and the Constitution of India (Penguin Random House India 2017)
<https://www.penguin.co.in/book/republic-of-rhetoric/> accessed 31 May 2026.
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1.4.3 Article 21 and Process-Based Suppression

Article 21 is equally important because the damage caused from speech offences almost always lies in the process.
Arrest, search and seizure of devices, repeated appearance before the interrogators, damage to reputation, and long-
drawn trial do not happen without significant costs to the individual. This is even more true when the offence is framed
in the context of speech that draws on issues of sovereignty or national integrity, as these descriptions influence
arguments for bail, perceptions of judges, and the media, even before the court has the opportunity to adjudicate on the

matter. An adequate modern due process analysis cannot overlook the impact of these pre-trial practices.

In Vinod Dua v. Union of India, the Supreme Court interprets the Constitution, showing an aversion to allowing criminal
law to regulate sharp, partisan, or unpopular speech in the absence of a direct nexus with unlawful (or instigative)
violence or serious public disorder. The recent cases dealing with political speech— Imran Pratapgadhi v. State of
Gujarat and Anr— bolster this trend.*® These cases do not, in and of themselves, nullify Section 152, but they reinforce
the argument that the courts must consider not only the words of the statute, but also the practical challenges posed by

the investigation and prosecution.?
144 Can Kedar Nath Legitimately Save Section 152?

For the Union of India, the strongest argument is that the constitutional filter articulated in Kedar Nath Singh v. State
of Bihar, already outlines the parameters of Section 152. From the perspective, the new law may be interpreted to simply
criminalize acts that deliberately incite or substantively encourage secession or other anti-state activities of a violent
nature. Support for such a construction is drawn from the Explanation, which shields acts of criticism that are deemed
to be within the law. Courts generally prefer to sustain a law through interpretation, rather than declaring it invalid,

particularly where the law is concerned with national security and the stability of institutions.*

There is a challenge originating from the change in the text for Section 152 and Section 124A. The prior statute made
reference to disaffection to Government which was restricted in Kedar Nath Singh v. State of Bihar by Constitutional
construction. In contrast the new statute describes different expressions of which the bounds are set beyond the case.
Without new reasoning to import Kedar Nath, the court's work will be mostly formal.?> New work will need to be done
in order to save Section 152; specifically the court will need to determine the meaning of intent, proximity, seriousness

of harm, and the interpretation of the flexible statutory terms.

That being said, two extremes need to be avoided in this case. The fact that Section 152 in some manner succeeds
Section 124A cannot be the sole reason Section 152 is considered valid. The nullification of Section 124A also cannot
be considered the removal of the Constitutional problem. The question which must be posed is to what extent the new
statute can be limited in a way that reasonably constrains future actions to the area where anti-state incitement legally

*Vinod Dua v Union of India 2021 SCC OnLine SC 414 <https://indiankanoon.org/doc/161549225/> accessed 31 May 2026.

Imran Pratapgadhi v State of Gujarat and Anr 2025 INSC 410, Criminal Appeal No 1545 of 2025
<https://api.sci.gov.in/supremecourt/2025/3511/3511 2025 4 1501 60508 Judgement 28-Mar-2025.pdf> accessed 31 May
2026.

“ Kedar Nath Singh v State of Bihar AIR 1962 SC 955; 1962 Supp (2) SCR 769 <https://indiankanoon.org/doc/111867/> accessed
31 May 2026.

“ Kedar Nath Singh v State of Bihar AIR 1962 SC 955; 1962 Supp (2) SCR 769 <https://indiankanoon.org/doc/111867/> accessed
31 May 2026.
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becomes punishable. If this cannot be accomplished, it is more protective of the Constitution to invalidate the statute

rather than provide abstract assurances.
15 ENFORCEMENT REALITIES AND INSTITUTIONAL CONSEQUENCES

The assessment of Section 152 must also incorporate the patterns of enforcement. The Indian instance of sedition shows
that even in the absence of judicial pronouncement, broad security offences undermine the freedom of speech and

expression through registration, discretionary power of the authorities, and symbolic denunciation.
15.1 Empirical Patterns of Sedition Enforcement

The official records prior to the withdrawal of Section 124A of the Indian Penal Code reveal a glaring discrepancy
between registration and conviction. Parliamentary documents prepared on the basis of records from the National Crime
Records Bureau noted 70 cases of sedition in 2018, 93 in 2019, and 73 in 2020, with virtually no convictions and highly
different rates of charge sheeting. The conclusion to be drawn is not that the crime of sedition was harmless as there
was no conviction. The conclusion to be drawn is that the legal process was repeatedly engaged in, despite a weak basis
for criminality. This highlights an argument under article 21 that the real burden of sedition is in the accusation,

investigation, and management of trial, rather than in the final determination.?
Figure 1 shows the gap between registration and conviction in sedition cases between 2018 and 2020.

Registered Sedition Cases and Convictions in India, 2018-2020
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Figure 1. Registered and convicted sedition cases, 2018 to 2020.

This same information makes it difficult to argue that only obviously dangerous behavior was ever captured. In general,
a more narrowly defined anti-incitement offense will likely yield fewer prosecutions, but those prosecutions will likely
be more evidentially coherent. Disproportionately persistent gaps in registration and conviction likely demonstrate
either overbroad charging, weak prosecutorial screening, or both. When the State goes from Section 124A to Section
152, constitutional review ought to consider not only whether the new provision is facially justifiable, but whether it
will likely enhance the administrative precision. If the provision remains open in the way that Section 152 remains so,

the same structural incentives that led to overbroad prosecution will likely remain unchanged.

“ Ministry of Home Affairs, Government of India, Lok Sabha Unstarred Question No 3847, 21 December 2021, Annexure on
sedition (based on National Crime Records Bureau data)
<https://sansad.in/getFile/loksabhaquestions/annex/177/AU3847.pdf?source=pgals> accessed 31 May 2026.
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The broader enforcement comparison is represented in Figure 2.

Sedition Case Progression in India, 2018-2020
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B Chargesheeted mm Convictions
100 -

Number of cases

2018 2019 2020

Figure 2. Registered, charge sheeted, tried, and convicted sedition cases, 2018 to 2020.
1.5.2  Chilling Effects on Journalism and Dissent

Of sedition-style offenses, the most constitutionally troubling is the way they chill lawful speech. In varying ways, but
with a high degree of analytical consonance, Gautam Bhatia and Subhajit Basu with Shameek Sen speak to the way
uncertainty and a punitive procedure can induce self-censorship, even in the absence of formal conviction. This is
especially true of Section 152 as, with the way it is currently framed, investigative focus can be directed, not just at
electronic communications and financial resources of individuals, but at the funding and digital infrastructure of protest

and dissent, civil society, and dissidence networks.*

Recent developments in speech jurisprudence indicate that there are now wider parameters for what may constitute a
threat to the state. The logic of Shreya Singhal v. Union of India assists in this context. If a statute enables the
recharacterization of this disagreement as 'subversive' or 'separatist’ without any discernible legal standards, the chilling
effect becomes not accidental, but structurally inevitable.?

153 From Sedition to Security Governance

Section 152 must also be understood in a broader context, beyond stand-alone security laws. In the Indian Penal Code
there are already specific provisions for offenses relating to waging war, conspiracy to commit offenses against the
State, unlawful activities, and terrorism, along with other violent or secessionist conduct. The background matters here,

* Gautam Bhatia, Offend, Shock, or Disturb: Free Speech under the Indian Constitution (Oxford University Press 2016)
<https://india.oup.com/product/offend-shock-or-disturb-0ip-9780199488643/> accessed 31 May 2026; Subhajit Basu and Shameek
Sen, 'Silenced Voices: Unravelling India\'s Dissent Crisis Through Historical and Contemporary Analysis of Free Speech and
Suppression' (2024) 33(1) Information & Communications Technology Law 42 <https://doi.org/10.1080/13600834.2023.2249780>
accessed 31 May 2026.

® Shreya Singhal v Union of India (2015) 5 SCC 1 <https://api.sci.gov.in/jonew/ropor/rop/all/250446.pdf> accessed 31 May 2026;
Akaant Kumar Mittal, 'Implication of Shreya Singhal Judgment on Sedition Law' (2016) 37(3) Statute Law Review 273
<https://doi.org/10.1093/slr/hmv041> accessed 31 May 2026.
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because the constitutional defense of a speech-based national security offense becomes stronger when the law fills a
gap, and weaker when it duplicates or overlays existing legal frameworks. If there are already several laws with a similar

focus, the need for a broad speech-based security law becomes much more difficult to sustain.

The scholarship on sedition provides an empirical basis for such an approach. Specifically, Kumar’s research on the
liberal genealogy of sedition, and Kamra’s research on the Tilak trial, show how the language of security is flexible
enough to frame political conflict as criminal deviance. The difficulty of the present Constitution is not to prohibit the
State from punishing incitement to secessionist violence. Instead, it is to ensure that, even for legitimate purposes, a
wide-ranging justification is not permitted to become an unfettered rationale for punishing (or disciplining) hostile
citizenship. Accordingly, Section 152 will be analyzed, not simply as a complicated substitution, but as the extensive

departure from colonial sedition to modern security.

1.6 CONCLUSION

The focus of the discussion of Section 152 is whether self-defence against loyalty deficits in constitutional democracy
justifies punishment, or whether punishment is justifiable only for incitements of a truly negative and dangerous
character. The argument is that the provision cannot be defended or criticized solely on the basis of legislative
phraseology, but rather on the basis of its text, functioning, and constitutional propriety.

Section 152 makes a genuine effort to adopt new terminology in place of disaffection with regards to government. Of
course this effort, to some degree, should be commended. While doing this, however, Section 152 uses vague
terminology that, rather than providing clarity, can easily encompass a wide range of speech deemed to be hostile,
disruptive, and ideologically separatist, which would not constitute incitement in the narrow sense as defined
constitutionally. The real importance of the VVombatkere case lies in the fact that it compels courts to assess such
legislation not just through Article 19(2), but also through the lenses of Article 14 and Article 21. When the principles
of equality and the right to due process are brought to the fore, the legislative drafting becomes elastic and the
administrative burden becomes a matter of constitutional gravitas.

Section 152, therefore, can only be constitutionally validated if the Supreme Court, keeping the principles of
constitutional law in mind, restricts the scope of the offense to intentional incitement or substantial facilitation of serious
violent anti-state acts or serious secession. Speech can be constitutionally punished only if there is a strong relation to
the harm, that is, serious anti-state action. Such a construction would exclude abstract advocacy, overblown rhetoric,
reporting, satire, and other forms of political dissent. In the absence of such a framework, the provision will continue to
be vulnerable to the critique of being sedition in a new form. In other words, the provision has to answer the question:

has India merely restated sedition, or has it replaced it?

1.7 SUGGESTIONS

The issues examined above support the following institutional suggestions.

1. Codify a Proximity Requirement: Parliament ought to change Section 152 to necessitate a direct, proximate link
between the challenged act and the anticipated violent, anti-state harm of a secession nature. This would further the
alignment of the provision with the constitutional distinction of advocacy and incitement and would diminish
interpretive drift at the police stage.

2. Define the Open-Textured Expressions: To the extent that it is feasible, it is better to be precise inthe draft as opposed
to completely relying on ex post facto judicial rescue. Construct precision for judicial rights in the areas of "subversive

activities," "separatist activities", and "endangers sovereignty, unity, and integrity."
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3. Require Prior Sanction at a Higher Level: Registration of offences under Section 152 should not be left to district-
level authorities or be initiated at the ordinary station-house level. Even if some misuse remains, accountability at this
level would be better than none.
4. Adopt Mandatory Reasons for Arrest: Where arrest is sought under Section 152, the investigating officer should be
required to give some tangible reasons for the speech or conduct concerned and its alleged nexus to the statutory harm.
This will enable the courts to examine the necessity and proportionality of the arrest at the remand and bail stages.
5. Issue Binding Investigative Guidelines: Either the Union or the Supreme Court must create standardized criteria for
differentiating political dissent, journalism, academic discourse, satire, and artistic expression from anti-state incitement
that is punishable. Because of the high expressive sensitivity of speech violations, there must be consistent standards
when discrimination is invoked.
6. Strengthen Early Judicial Review: Judges should be obligated to examine the legal components of Section 152 at the
earliest opportunity as opposed to mindlessly approving of the investigation. This would create a more substantial
protection of expressive freedoms before the trials rather than, as is the case now, years of post-trial litigation.
7. Protect Journalistic and Academic Functions: Courts should acknowledge that the expressions of journalism, the
recording of documentaries, research, and classroom discourse should not be criminalized for the mere fact that they
contain descriptions and analyses of separatist or insurgent ideology. There is an immediate need to protect the
mediating institutions that fortify and maintain democratic discourse.
8. Integrate Article 21 into Bail Analysis: Under Section 152, Chill jurisprudence calls for the effects of prolonged
prosecution of speech on the bail decision to be incorporated especially when the speech is the primary (if not the only)
conduct to be criminalized and where the speech is not accompanied by manifest or explicit violent conduct. This would
embody, in the framework of ordinary criminal procedure, the process-oriented theory of the emerging constitutional
jurisprudence.
9. Publish Disaggregated Official Data: The National Crime Records Bureau, along with respective ministries, is
required to publish specific, periodic data regarding registrations, arrests, charges, withdrawals, acquittals, and
convictions under Section 152. Publicly available data is essential to determining whether the law is applied in a narrow
or in an expansive manner.
10. Prefer Specific Security Offences Where Available: Prosecutors need to focus more on specific offenses rather
than on Section 152 when the alleged conduct already falls under provisions regarding violent conspiracy, terrorist acts,
or unlawful activities. Section 152 should not be used as an umbrella charge which conceals the true nature of the

alleged offense.
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