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Abstract 

Counter-terrorism laws help demonstrate how liberal democracies balance safety concerns against individual rights, and 

how these laws impact citizenry trust in state institutions. This Article examines the counter-terrorism laws of India, the 

UK, and the US, and analyses their impact on due process and their significance for the flexibility of liberal democracies. 

The author discusses constitutional and statutory texts, leading case law, and contemporary related cross-country 

comparisons to identify and analyse the tension surrounding three key categories: 'preventive' detention and bail; 

'exceptional' instruction of the executive and the related review of rights; and the control of citizenship and 'terrorism' 

jurisdictions. The author argues that these liberal democracies have shifted from retrospective punishment to preventive 

governance, and describes how these jurisdictions have approached due process. India exhibits a corrective model, 

where constitutional engagement on a counter-terrorism law occurs only after years of detention. The UK model 

illustrates the merits and the limits of proportionality, especially where exclusionary citizenship laws are argued to be 

issues of competence. The US model illustrates robust due process, at the expense of proportionality. The author argues 

that the flexibility of liberal democracies is strongest when the counter-terrorism laws are contestable, time-bound, and 

subjected to critical judicial review. The author also argues that making counter-terrorism laws more design-intensive 

would assist liberal democracies in curbing terrorist acts, while avoiding normalising suspension of the rule of law. 
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1.1 INTRODUCTION 

Counter-terrorism law has emerged as a site through which contemporary liberal democracies show how they define 

themselves. Following the September 11 attacks, many democratic states, with the aid of the international community, 

have expanded their legal frameworks and practices on proactive policing, intelligence and information gathering, de-

legalization of certain citizenship rights, and exceptional detention. This has been justified on the premise that ordinary 

criminal processes cannot keep pace with, or endure, the violence of terrorism. Such frameworks and practices are, at 

their core, more than simply functional. They entail more fundamental judgments about the constitutional order and 

where the balance of risk, as it is inevitable, should fall. Should it fall on the State, which may fail to prevent that 

outcome of extreme harm, or should it be on the individual, on whom the state may exercise control and limit their 

freedom before the individual is proven to be guilty of any crime?1 

It is this latter balance of risk that most directly impacts the right to a fair trial. The real question, in this case, is whether 

it is possible for anti-terror laws to remain within the bounds of the Constitution if it shifts from the punishment of 

proved criminal acts to a more preventative framework based on the prediction of crime, and is done on the basis of 

intelligence, third party association, and suspicion of the Executive. The more legal systems accept as ordinary the use 

of exceptional legal powers, the more they risk reshaping the criminal justice process into an instrument for state-

sponsored pre-trial incapacitation, controlled disclosure, or exclusion based on legal status. At this point, even though 

a person's legal right to freedom is not formally revoked, the state retains the power to exercise its legislative and judicial 

functions to their fullest extent.2 

This Article examines three democracies by comparing India, the UK, and the US, and investigates how they all respond 

to the constant threats of terrorism. This Article proposes that, in the context of evaluating how a democracy works, 

sustainable balancing of the rights-security dynamic should go beyond the extent of security provisions and include the 

ability of the legal system to uphold proportionality and preserve the right to contest decisions in the face of security 

threats. The comparison demonstrates that all three resorts to exceptionalism, but diverge markedly regarding the degree 

of judicial oversight of detention, bail, the revocation of citizenship, and the removal of jurisdiction. Those differences 

illuminate how a given constitutional framework determines the line between an exceptional emergency response and 

the long-term subversion of democracy.3 

1.2 CONCEPTUAL FOUNDATIONS OF RIGHTS-SECURITY ADJUDICATION 

The methodological challenge of comparing counter-terrorism law is not simply how much power states usurp for 

themselves. It is how they structure, justify, and oversee that power in the face of politically and institutionally unsettling 

security concerns. A valid comparison, therefore, must address the concepts of due process, exceptionalism, and 

democratic resilience.4 

                                                   
1  Kent Roach, The 9/11 Effect: Comparative Counter-Terrorism 102 (Cambridge University Press, Cambridge, 1st edn., 2011). 
2  Oren Gross and Fionnuala Ní Aoláin, Law in Times of Crisis: Emergency Powers in Theory and Practice 137 (Cambridge 

University Press, Cambridge, 1st edn., 2006). 
3  Victor V. Ramraj, Michael Hor, et.al., Global Anti-Terrorism Law and Policy 122 (Cambridge University Press, Cambridge, 

2nd edn., 2012). 
4  Conor Gearty, Liberty and Security 75 (Polity Press, Cambridge, 1st edn., 2013). 
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1.2.1 Due Process as Contestable Restraint 

In the context of anti-terror legislation, due process begins with a constellation of protective mechanisms. At the 

broadest level, due process requires that individuals have notice of the case against them, that they have a real 

opportunity to respond, and that they are able to do so with the aid of counsel, and that there be some level of 

transparency, neutrality, and review of the case which examines the legality and proportionality of the action. In India, 

these requirements stem mainly from Articles 14, 21, and 22 of the Constitution of India5. From a broader comparative 

perspective, these requirements demand the rule of law, where, against the backdrop of the anti-security discourse, the 

exercise of state coercion remains answerable to the law rather than unqualified.6 

1.2.2 The Logic of Security Exceptionalism 

The application of security exceptionalism arises when terrorism, as a class of offences, is considered justification for 

a deviation from the norms of general criminal justice. For example, the Unlawful Activities (Prevention) Act, 1967 7 

makes terrorism-related offences in India subject to almost unqualified bail and other special restrictions on criminal 

procedure. In the UK, Part 4 of the Anti-terrorism, Crime and Security Act 20018 sought to introduce a regime for the 

detention of foreign nationals without trial. In the USA, the Uniting and Strengthening America by Providing 

Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 20019 legitimised the broad expansion of state 

surveillance and control through a justificatory framework of prevention. Even though these measures are different 

systems of thought, they all focus on, rather than prosecute crime, the legal management of risk. 

Comparative indicators should define the situation rather than give a definitive conclusion. A state can score high on 

the broad measures of freedom or rule-of-law and still implement anti-terror procedures that target specific populations 

or undermine the fairness of adversarial proceedings in difficult cases. On the other hand, a state that faces a greater 

challenge with terrorism is not justified in normalizing a persistent state of exception. These indicators are valuable in 

demonstrating the simultaneous existence of security pressures and constraints on the constitution; they are not valuable 

in showing a preference for a numerical conclusion. The central tenet of the analysis remains the institutional: who 

decides, on what basis, by what method, and with what degree of opportunity for scrutiny.10 

1.2.3 Democratic Resilience and Comparative Indicators 

Democratic resilience refers to the ability of constitutional systems to withstand a permanent encroachment of 

emergency thinking into the everyday functions of government. The concern is not whether courts strike down anti-

terror laws in all instances. The concern is whether legislatures, executive's, and courts maintain pathways through 

which exceptional measures can be challenged and amended. Three democracies are displayed in Figure 1 in relation 

to the comparative measures available.11 

                                                   
5  The Constitution of India, arts. 14, 21, 22. 
6  Clive Walker, Terrorism and the Law 143 (Oxford University Press, Oxford, 1st edn., 2011). 
7  The Unlawful Activities (Prevention) Act, 1967 (Act 37 of 1967), s. 43D(5). 
8  The Anti-terrorism, Crime and Security Act, 2001, c. 24, s. 23. 
9  USA PATRIOT Act of 2001, Pub. L. No. 107-56, 115 Stat. 272. 
10  World Justice Project, "Rule of Law Index 2025" 15 (2025). 
11  Victor V. Ramraj, Michael Hor, et.al., Global Anti-Terrorism Law and Policy 122 (Cambridge University Press, Cambridge, 

2nd edn., 2012). 
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According to the Global Terrorism Index 202612, India has the highest terrorism burden. Freedom House's 2026 country 

scores13 say the United Kingdom has the highest civil and political freedom, the United States of America is in between 

the United Kingdom and India, and India has the least. The World Justice Project's 2025 rule-of-law rankings14 are 

similar. The United Kingdom is the strongest, the United States of America is in the middle, and India is the weakest 

among the three. Though these indicators do not determine the legal analysis, they substantiate the need to assess the 

democratic resilience not solely based on the rights texts but also on the frameworks that ensure the operationalization 

of the rights. 

 

Figure 1 shows the comparative rights and security indicators of India, the United Kingdom, and the United States of 
America. 

India's terrorism impact score is the highest, and the United Kingdom scores the highest on freedom and the rule of 
law indicators. The United States scored the average on the governance indicators considered here. 

1.3 INDIA: CONSTITUTIONAL LIBERTY AND PREVENTIVE CRIMINALITY 

India's anti-terror legislation showcases the starkest clash between constitutional rights and the exercise of preventive 

state power. While the text of the Constitution is protective of rights, in practice, the prosecution of terrorism cases is 

mired by long delays in trials, extremely high thresholds for bail, and a legacy of preventive detention that makes liberty 

more elusive.15 

1.3.1 Constitutional Setting 

The Indian constitutional setting is unique because anti-terror restrictions do not exist in a legal vacuum. The Indian 

constitution protects certain rights like equality, speech, and personal liberty. It allows a limited framework for 

detention. In addition, it allows the Parliament of India to enact laws to protect national security. Because of the Indian 

constitutional setting, the anti-terror laws do not exist without legal and judicial channels. The primary doctrinal 

question is whether anti-terror laws in India are bound by constitutional provisions and, if not, whether the laws 

                                                   
12  Institute for Economics and Peace, "Global Terrorism Index 2026" 12 (2026). 
13  Freedom House, "Freedom in the World 2026: The Growing Shadow of Autocracy" 3 (2026). 
14  World Justice Project, "Rule of Law Index 2025" 15 (2025). 
15  Shylashri Shankar, "Judicial Restraint in an Era of Terrorism: Prevention of Terrorism Cases and Minorities in India", 11 Socio-

Legal Review 103 (2015). 
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circumvent legal and judicial provisions in the interest of national security. This question is answered by how courts 

explain the connection between suspicion, personal liberty, and the competence of institutions.16 

Along with the overlapping of the preventive construct and criminal processes, qualitative and quantitative elements of 

anti-terror laws in India resemble the doctrines and elements of preventive detention. For example, the restrictive bail 

provisions and laws on preventive detention resemble the criminal process in that they allow for the detention and justify 

the detention by arguing that the accused will be tried in a court of law. This constitutes a serious constitutional violation. 

The state is given a legitimate means of justifying punitive action, while still retaining the coercive nature of 

administrator means. Courts need to address this by identifying situations where the criminal process is merely a facade 

for the substance of preventive detention.17 

1.3.2 Preventive Detention and Constitutional Minimalism 

The Supreme Court's verdict in A. K. Roy v. Union of India18 has remained pivotal in that it endorsed the constitutionality 

of preventive-detention legislation while maintaining that detention cannot be entirely divorced from the demands of 

procedural fairness. The verdict appreciated representation, notification of the grounds, and an advisory review as 

important safeguards, but reflected a profound judicial hesitation in the direction of constitutionalizing a more elaborate 

hearing in security matters. That hesitation has persisted. Preventive detention is not placed outside the Constitution, 

but is embraced within a more lenient conception of due process than what is usually expected in the case of a criminal 

detention. The more enduring result is a constitutional order which embraces a widely exercised preventive power, so 

long as some formal review is available. 

1.3.3 Bail, Delay, and Structural Injustice 

That constitutional order continues to govern anti-terror bail. Under the Unlawful Activities (Prevention) Act, 196719, 

pre-trial detention can become essentially punitive because the bail threshold is set in a way that places a court 's 

assessment of the suspicion as being more than merely prima facie. The Supreme Court's judgment in Union of India v. 

K. A. Najeeb20 is therefore important, not because it has diluted the legislation in its application to all cases, but because 

it has placed a constitutional limit on lengthy detention. The Court ruled that where the delay in the conduct of a trial is 

egregious, a constitutional court may grant bail, even in contravention of a statutory provision. The judgment shifts the 

focus from a legislative severity which is divorced from the reality of detention to an assessment of the harm which is 

caused by prolonged detention. 

Even so, Union of India v. K. A. Najeeb does not completely address the structural issue. Much hinges on whether the 

courts intervene early enough to stop the anti-terror process from becoming a case of punishment before conviction. 

Indian anti-terror adjudication has an empirical literature, from which it can be said that courts often defer when issues 

are presented in a case framed as one of terrorism, especially when politically sensitive security narratives are involved. 

The outcome is a situation where constitutional correction is offered too late and after the state has completed most of 

                                                   
16  The Constitution of India, arts. 14, 19, 21, 22. 
17  Oren Gross and Fionnuala Ní Aoláin, Law in Times of Crisis: Emergency Powers in Theory and Practice 137 (Cambridge 

University Press, Cambridge, 1st edn., 2006). 
18  (1982) 1 SCC 271. 
19  The Unlawful Activities (Prevention) Act, 1967 (Act 37 of 1967), s. 43D(5). 
20  (2021) 3 SCC 713. 
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its work through incarceration, stigma, and evidence that is asymmetric. India's democratic resilience is, therefore, real, 

but reactive: it is too often a matter of repair rather than of prevention.21 

The Indian case shows that the protection of rights cannot be assessed simply by the theoretical possibility of judicial 

review. A more resilient democracy is one that does not allow exceptionalism to be codified into a framework of the 

ordinary administration of criminal justice. In India, this would entail a sharper focus on the review of the investigation 

processes that are allowed to run for prolonged periods of time, more rigorous oversight of closed (or sealed) evidence, 

and stronger arguments that the right to liberty (Article 21 of the Indian Constitution) is not suspended by a claim of 

(counter) terrorism. In the absence of this, constitutional review will end up legitimizing the system that it was designed 

to restrict.22 

1.4 UNITED KINGDOM: RIGHTS REVIEW UNDER SECURITY PRESSURE 

The United Kingdom provides a unique constitutional answer to the same issue. Since parliamentary sovereignty, rights 

review, and national-security deference share a single framework, counter-terrorism law of the United Kingdom 

demonstrates the extent to which courts can exercise control over the executive without asserting ultimate supremacy 

over Parliament.23 

1.4.1 Detention Without Trial and the Belmarsh Judgment 

The Human Rights Act 199824 transformed British public law by making all legislation and decisions of the executive 

reviewable by the Convention rights. However, the counter-terror context quickly established limits on how rights 

review would remain robust where the executive asserted institutional dominance over the executive's substantive 

assessment of the intelligence and threats. Under the Anti-terrorism, Crime and Security Act 200125, as Part 4 authorized 

detention without trial for certain foreign nationals, the legislation effectively transformed British immigration law into 

an arrest and detention law, thereby bypassing the evidentiary and adversarial requirements of the ordinary criminal 

law. 

The main reference originates from A (FC) and others (FC) v. Secretary of State for the Home Department; X (FC) and 

another (FC) v. Secretary of State for the Home Department26, which is known as the Belmarsh case. The House of 

Lords decided that the detention scheme did not comply with the European Convention on Human Rights as it was both 

disproportionate and discriminatory. Mark Elliott's case analysis 27 is correct in that it was not only important in 

vindicating rights, but in the method of the constitution. The judiciary would not accept that the executive's assessment 

of national security would displace the judiciary's responsibility of deciding the lawfulness and proportionality of the 

case. Belmarsh remains one of the most important cases in the rights-based review as it dismissed the argument that the 

existence of an emergency would justify the executive's self-control. 

                                                   
21  Shylashri Shankar, "Judicial Restraint in an Era of Terrorism: Prevention of Terrorism Cases and Minorities in India", 11 Socio-

Legal Review 103 (2015). 
22  The Constitution of India, art. 21. 
23  Aileen Kavanagh, "Constitutionalism, Counterterrorism, and the Courts: Changes in the British Constitutional Landscape", 9 

International Journal of Constitutional Law 172 (2011). 
24  The Human Rights Act 1998, c. 42, s. 6. 
25  The Anti-terrorism, Crime and Security Act, 2001, c. 24, s. 23. 
26  [2004] UKHL 56, [2005] 2 AC 68. 
27  Mark Elliott, "United Kingdom: Detention without Trial and the War on Terror", 4 International Journal of Constitutional Law 

553 (2006). 

http://www.jetnr.org/


                                                                                 © 2026 JETNR | Volume 4, Issue 6 June 2026 | ISSN: 2984-9276 | JETNR.ORG 

 

JETNR2606040 Journal of Emerging Trends and Novel Research (www.jetnr.org) 
 

 

a293 

 

Nevertheless, in subsequent years, the precariousness of that period was revealed. Aileen Kavanagh, however, contends 

that post-Human Rights Act adjudication changed the British constitutional order in that courts became less likely to 

conclude that national security was a sufficient response to a rights claim. However, the intensity of judicial review 

continued to be inconsistent, particularly concerning closed material, immigration, and citizenship, which left the 

remedial structure insecure. This produced a complex balance between the defence of liberty and the state's actions, and 

the extent of judicial deference to the executive when the latter claims knowledge and expertise in areas beyond that of 

the judiciary.28 

1.4.2 Citizenship Deprivation and Effective Participation 

The institutional setting of the UK intensifies this issue, as security litigation commonly occurs via special procedures 

that limit the standard adversarial interaction. Special Immigration Appeals Commission and closed materials preserve 

judicial oversight in form but weaken the person's understanding of the case, and their ability to respond to it, in 

substance. While that does not mean all such processes are illegitimate, it does mean that democratic resilience is 

engaged when exceptional processes are narrowly focused and remain subject to significant judicial scrutiny, rather 

than become the norm whenever the executive relies on the sensitivity of certain intelligence.29 

That contrast is clear in the case R (on the application of Begum) v. Special Immigration Appeals Commission30. The 

Supreme Court stated that where the Executive determines a person is a risk to the National Security of the UK, the 

Court should not, as a matter of course, compel that Evaluation to be contradicted by the Court's own conception of 

fairness or the merits. As a result, the Court's decision focused on the division of powers, and the principal concern was 

the allocation of powers over the appellant, who was detained in a camp in Syria, and their ability to participate in the 

appeals process from that location. Commentary on the decision has noted that the case serves to entrench the position 

of the Minister in the context of Citizenship and Nationality, and the judgment narrows the limits of Fair Appeal 

Rights31. Research on the deprivation of Nationality has also argued that such provisions exclude a class of undesirable 

nationals, and do not address security concerns in a transparent and accountable framework.32 

The United Kingdom's contribution to the strengthening of democratic resilience is ambivalent. In Belmarsh, rights 

review proves resistant to open-ended detention without trial. However, in Begum, it shows how procedural fairness 

erodes when national security is articulated as an issue of institutional competence and exclusion of persons from the 

territory. The British model is resistant to the extent that legality and proportionality are the standards of review. It is 

less resistant to the extent that effective participation and the right to be present and to be informed are treated as 

secondary to executive control of risk. What is shown here is that the effectiveness of constitutional restraints is not the 

quality of abstract rights, but the actual opportunity to access the forum to assert those rights. 33 

                                                   
28  Aileen Kavanagh, "Constitutionalism, Counterterrorism, and the Courts: Changes in the British Constitutional Landscape", 9 

International Journal of Constitutional Law 172 (2011). 
29  Clive Walker, Terrorism and the Law 143 (Oxford University Press, Oxford, 1st edn., 2011). 
30  [2021] UKSC 7, [2021] AC 765. 
31  Ayesha Riaz, "Increasing the Powers of the Secretary of State for the Home Department to Strip Individuals of Their British 

Citizenship: R (on the Application of Begum) v SSHD", 86 Modern Law Review 1517 (2023). 
32  Ida Asscher, "Shifting Responsibilities and Security Threats by Depriving Foreign Terrorist Fighters of Their Nationality", 29 

Journal of Conflict and Security Law 231 (2024). 
33  Aileen Kavanagh, "Constitutionalism, Counterterrorism, and the Courts: Changes in the British Constitutional Landscape", 9 

International Journal of Constitutional Law 172 (2011). 
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1.5 UNITED STATES OF AMERICA: DUE PROCESS WITHIN THE NATIONAL SECURITY STATE 

The United States of America has a distinctive framework for the conceptualization of terrorism combining 

constitutional rights, the powers of war, and the innovation of jurisdiction. This framework has created strong anti-terror 

case law, but it has also created a context of prolonged detention and abnormality of procedures grounded in the collision 

of armed conflict, national security, and the normal encroachment upon due process.34 

1.5.1 War Powers and Minimum Process 

In the aftermath of the 11 September 2001 events, the first significant legislative response was an example of prevention. 

The Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism 

Act of 200135 expanded surveillance and investigating powers. At the same time, the executive branch's reliance on the 

Authorization for Use of Military Force (AUMF)36 supported the expansion of detention and military activities that 

bypassed the ordinary criminal justice process. The question to be answered in constitutional terms was whether 

terrorism suspects would be treated as such and whether they would be afforded the battlefield status and the procedural 

safeguards that accompany the Fifth Amendment and the habeas corpus. 

The Supreme Court's response to this question in Hamdi v. Rumsfeld37 was, as usual, Mahatma's walk. The plurality 

argued that the U. S. Government was justified in detaining as an enemy combatant a U. S. citizen captured in the 

Afghanistan hostilities. However, it argued that an enemy combatant captured and detained in the United States must 

be given the right to know the reasons for his detention and to contest it before an impartial adjudicator. The case, 

therefore, endorsed the review of executive detention, but declined to endorse the whole criminal-trial scaffold. Cole 

and Lobel38 are persuasive when they claim that this period should be viewed as a preventive paradigm during which 

extraordinary powers were justified by anticipatory security claims rather than acts of adjudicated crime. 

Hamdi's legacy therefore encompasses a number of contradictions. It has been hailed for its outright rejection of the 

position that the Executive is at liberty to detain a citizen without a meaningful process; however, its focus on a 

substantive minimum implied that the detention of an individual on the basis of terrorism could be assessed with a 

relaxed model of due process. The neutral decision-maker was important, but so was the Court's readiness to think about 

matters such as hearsay, presumptions that can be rebutted, and a flexible approach to the rules of evidence. The ruling 

struck a balance by keeping constitutional control intact while at the same time contributing to the establishment of a 

lower procedural standard for national-security detention. The American approach retains due process at a level of 

principle, while deliberately contracting it at the level of design.39 

1.5.2 Terrorism Litigation and Civil Jurisdiction 

An example of the United States' position can be traced to Fuld v. Palestine Liberation Organisation40, where the 

Supreme Court, in an unprecedented 2025 ruling, upheld the Promoting Security and Justice for Victims of Terrorism 

Act, sustaining its provision for personal jurisdiction in civil suits and refusing to treat the provision as a violation of 

                                                   
34  David Cole and Jules Lobel, Less Safe, Less Free: Why America Is Losing the War on Terror 88 (The New Press, New York, 

1st edn., 2007). 
35  USA PATRIOT Act of 2001, Pub. L. No. 107-56, 115 Stat. 272. 
36  Authorization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 (2001). 
37  542 U.S. 507 (2004). 
38  David Cole and Jules Lobel, Less Safe, Less Free: Why America Is Losing the War on Terror 88 (The New Press, New York, 

1st edn., 2007). 
39  Kent Roach, The 9/11 Effect: Comparative Counter-Terrorism 102 (Cambridge University Press, Cambridge, 1st edn., 2011). 
40  606 U.S. ___ (2025). 
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the Fifth Amendment on due process grounds. While the ruling is not a detention case, it is important because it reflects 

the Court's readiness to integrate design of terrorism-specific congressional acts within a constitutional process matrix. 

In this instance, the United States' balance of rights and security is not redrawn solely through detention. It is also 

redrawn through the doctrines of jurisdiction, remedies, and the legislative power which reduce the usual restraints on 

anti-terrorism measures. 

This also explains the cohabitation of formal rights language and long-standing exceptional structures in the United 

States of America. Judicial insistence on some review may not restore ordinary legality in situations where the review 

is remote, delayed, or consists of classified and controlled military evidence. There is a contradiction if a system 

formally rejects absolutism and, in practice, maintains it because the process available to challenge an error when liberty 

is most at risk is grossly inadequate. The main task of the Constitution is to ensure that the forum behind a courthouse 

door may not be remote, delayed, or consist of classified and military controlled evidence, and may actually provide a 

genuine opportunity to challenge and to provide proof of a substantive claim.41 

Allowing national security processes to become chronically exceptional can come at a cost, as illustrated by the United 

States. Kasey McCall-Smith's research42 on the 9/11 military commissions shows how the coupling of secrecy, torture, 

and improvisation erodes the right to a fair trial, even when there is some formal oversight. This is important beyond 

Guantanamo Bay. It argues that a legal system may contain some areas of judicial discretion while simultaneously 

supporting a system of delay, classified information, and incomplete accountability. The strength of the United States' 

democratic resilience is, therefore, most apparent when courts affirm the right to contest, and least apparent when 

emergency frameworks are permitted to function as parallel systems of adjudication. 

1.6 COMPARATIVE LESSONS FOR DEMOCRATIC RESILIENCE 

Integrating the three systems shows that, while democratic identity is important, the security/rights equation is primarily 

a function of how far the legal system is prepared to accept security risks, what particular judicial attitude it adopts, and 

how far it has been designed to absorb security risks rather than transfer them to the individual.43 

1.6.1 Shared Drift Toward Preventive Governance 

The first convergence is transitioning from retrospective punishment to prospective governance. In all three 

democracies, counter-terrorism law, in relation to detention, control orders, bail, the exclusion of migrants, the 

deprivation of citizenship, the insertion of specific terrorism jurisdiction, etc., goes beyond the ordinary law. In all of 

these cases, the state argues that the ordinary criminal law is too slow to respond to the threat of low-probability, high-

impact, violent crime. The argument is valid, but encourages a design of law that focuses on the construction of 

prediction. In that case, prediction becomes the focus, disclosure becomes narrow, standards become minimal, and the 

judiciary becomes most deferential to the executive's view.44 

A second convergence is found in the exceptional laws and the politics of symbolism. Legislation of this sort offers the 

state the opportunity to act in a way that, after an attack, diminishes the political cost of violation of the law and increases 

                                                   
41  David Cole and Jules Lobel, Less Safe, Less Free: Why America Is Losing the War on Terror 88 (The New Press, New York, 

1st edn., 2007). 
42  Kasey McCall-Smith, "How Torture and National Security Have Corrupted the Right to Fair Trial in the 9/11 Military 

Commissions", 27 Journal of Conflict and Security Law 83 (2022). 
43  Kent Roach, The 9/11 Effect: Comparative Counter-Terrorism 102 (Cambridge University Press, Cambridge, 1st edn., 2011). 
44  Oren Gross and Fionnuala Ní Aoláin, Law in Times of Crisis: Emergency Powers in Theory and Practice 137 (Cambridge 

University Press, Cambridge, 1st edn., 2006). 
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the capacity of the state for action. While predictability and decisiveness justify the law, the 'symbolic' nature of the law 

offers a state the ability to act in a manner that is adversely disproportionate. In the UK, detention without trial, in India, 

severe pre-trial detention, in the US, the doctrine of enemy-combatant, are examples of how predictability and 

decisiveness of the law justify a significant violation of the law. The ability to slant the law in the name of political 

expediency erodes the spirit of democracy.45 

1.6.2 Judicial Divergence and Institutional Design 

The main difference is in the style of adjudication. The strongest point of the United Kingdom, as in the case of 

Belmarsh46, is the willingness to engage with discrimination and proportionality. The strongest point of the United 

States of America, as in Hamdi47, is the recognition that security-related detention must be subject to some form of 

challenge to a neutral adjudicator. The strongest point of India, as expressed in the case of K. A. Najeeb48, is the 

recognition that prolonged detention can be treated as a violation of the right. However, each of these strengths has a 

corresponding weakness: U. K. deference to citizenship, the U. S. acceptance of overseas emergency systems, and 

India's liberty review responsiveness to time and not to structure. 

A comparison of these systems contributes to a modified understanding of the balance of rights and security. The balance 

of rights and security cannot be understood as a zero-sum system in which every procedural safeguard diminishes the 

overall level of security. In fact, security can be enhanced by the construction of an adequate framework of procedures 

which minimizes error, maximizes legitimacy, and focuses the system's coercive resources on more justifiable cases. 

What a democracy requires is not less security, but more security that is measured, controlled, and fully bound to 

evidence which is open to genuine challenge. The most secure democracy is one that can defend itself from acts of 

terrorism without establishing a governance system based on permanent exceptions.49 

No jurisdiction emerges from the comparison as a simple model for imitation. The Indian Constitution provides a robust 

textual basis for liberty, but has proven inadequate when faced with prolonged anti-terror custody. The UK has refined 

tools of proportionality and legality review, but still is susceptible to exclusionary security governance via citizenship 

and immigration law. The USA protects due process even in difficult cases, and does so rhetorically, but has repeatedly 

allowed emergency governance to persist beyond tolerable limits. The purpose of the comparison is not to determine a 

winner, but to demonstrate that the capacity for democratic resilience is always partial, and requires ongoing iterative 

processes to institutionalize.50 

1.7 CONCLUSION 

The comparison across India, the UK, and the USA shows that terrorism does much more than challenge the capacity 

of democracy. It reconfigures the means by which democracies can argue that they remain constitutionally strong, 

especially when emergency reasoning begins to reshape the ordinary governance of liberty, review, and accountability.51 

                                                   
45  Conor Gearty, Liberty and Security 75 (Polity Press, Cambridge, 1st edn., 2013). 
46  [2004] UKHL 56, [2005] 2 AC 68. 
47  542 U.S. 507 (2004). 
48  (2021) 3 SCC 713. 
49  Clive Walker, Terrorism and the Law 143 (Oxford University Press, Oxford, 1st edn., 2011). 
50  Kent Roach, The 9/11 Effect: Comparative Counter-Terrorism 102 (Cambridge University Press, Cambridge, 1st edn., 2011). 
51  Oren Gross and Fionnuala Ní Aoláin, Law in Times of Crisis: Emergency Powers in Theory and Practice 137 (Cambridge 

University Press, Cambridge, 1st edn., 2006). 
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India demonstrates what happens when a restrictive anti-terror mechanism interferes with a chronic delay. The United 

Kingdom shows the possible and the precarious nature of rights review under security duress. The United States of 

America shows that even if courts do not accept unduly absolute executive positions, they may accept the construction 

of exceptional, and hence, long-lasting frameworks that live outside the normal criminal justice system. Across the three 

systems, due process most survives when courts are concerned with the practical contestability of the process: access 

to reasons, access to a forum, access to time-bound adjudication, and a real chance to answer the case brought by the 

state.52 

Redrafting the balance of rights and security requires a new way of thinking. Security should not be viewed as a 

bargaining chip, as nothing more than a concession that comes after security is guaranteed. Security is a rational, legally 

sustained, and democratically sustainable design of the state's security architecture. Terrorism law becomes socially 

corrosive when it becomes the means for a legal system to normalize exclusion, secrecy, and extended detention, while 

interfering with the judicial system, particularly with its review functions, and where the law makes judicial corrections. 

The most robust protection for democracy is a constitution that affirms the prevention of terrorism cannot be achieved 

through the prevention of citizenship, liberty and the equality of citizens. The most important lesson from the three 

democracies is that the test of how confident a democracy is in its constitution is how law does not yield to the panic of 

the moment and how the law does not hesitate to place limits on power in moments of panic.53 

The most important kind of reform is institutional as opposed to rhetorical. While democracies may declare their love 

of freedom and thus their patriotism to the preservation of legal frameworks that make freedom almost impossible to 

claim, they do not become resilient. What makes democracies resilient is when judges, members of the legislature, and 

executors come to internalize the notion that abiding by constitutional procedures is not an unnecessary luxury during 

normal times. This is how democratic power shows that even when faced with fear, darkness, and claims of necessity, 

it can retain its democratic character by refusing to sacrifice legality for the sake of expediency.54 

1.8 SUGGESTIONS 

The governing styles of democracies when faced with the challenge of balancing terrorism and the security of citizens 

presents us with numerous strategies to manage this balancing act and, at the same time, strengthen judicial oversight 

and ensure that truly exceptional counter-terror measures do not become standard procedures. 

1. Codify maximum pre-trial timelines: Legislatures must create enforceable outer limits on the investigative and trial 

phases of terrorism prosecutions. When the state cannot proceed past those limits, courts must be required to reassess 

custody on a rights-based standard, as opposed to the gravity of the allegation alone. 

2. Strengthen disclosure review: Irrespective of the gravity of the allegation, courts must require independent scrutiny 

of the claims that intelligence material cannot be disclosed for matters of national security. Protective techniques of 

summaries, confidentiality rings, and redaction under the guidance of the judiciary must be preferred to complete 

evidentiary opacity. 

                                                   
52  Victor V. Ramraj, Michael Hor, et.al., Global Anti-Terrorism Law and Policy 122 (Cambridge University Press, Cambridge, 

2nd edn., 2012). 
53  Conor Gearty, Liberty and Security 75 (Polity Press, Cambridge, 1st edn., 2013). 
54  Kent Roach, The 9/11 Effect: Comparative Counter-Terrorism 102 (Cambridge University Press, Cambridge, 1st edn., 2011). 
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3. Reframe anti-terror bail analysis: Bail decisions should consider the likelihood of flight, the risk of witness 

tampering, and the potential for operational danger as opposed to viewing the terrorism designation as automatically 

compelling. This will diminish the transformation of remand into punishment prior to conviction. 

4. Require periodic necessity findings: There should never be a presumption in favor of detention, control measures, or 

other restrictions. They should be allowed to automatically expire unless the state shows, on a periodic basis, that 

continued measures are necessary. Automatic extensions should never be allowed because they promote administrative 

inertia and diminish democratic accountability. 

5. Limit citizenship deprivation: Citizens should not be deprived of their citizenship, except in the most exceptional 

cases of lawful necessity, and should never be deprived of their citizenship in order to avoid a criminal prosecution that 

can otherwise be properly undertaken. Democracies should not obviate difficult legal questions by addressing security 

concerns and excluding difficult cases from their legal systems. 

6. Guarantee effective participation: No legal process should be seen as fair where the individual cannot communicate 

with counsel and/or cannot comprehend the case that has been presented against them. Courts should halt or modify 

legal proceedings until full participation can reasonably be achieved. 

7. Audit exceptional legislation: Legislatures should mandate sunset provisions, impact assessments of rights, and 

reviews after the fact for ant-terrorism laws. Security laws that withstand periodic, evidence-based assessments are more 

justifiable than those laws that are justified by inertia. 

8. Create liberty-focused judicial metrics: It is imperative that upper courts keep track of the average length of terrorism-

related detention, the frequency of adjournments, and the employment of unavailable evidence. Open metrics would 

identify constitutional violations before they become customary. 

9. Integrate digital safeguards: When counter-terrorism practices rely on digital surveillance or data retention, oversight 

must be in line with the Digital Personal Data Protection Act, 2023, and standards of personal judicial authorization 

must remain high. Moreover, the services must never treat profiling based on data as a substitute for legally reviewable 

suspicion. 

10. Prioritise institutional resilience training: Institutional capability should reduce any perceived need to employ 

exceptional measures in a crude manner. Therefore, judges, prosecutors, and investigators should acquire additional 

training on proportionality; fair trial rights; and the handling of evidence in terrorism cases. 
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