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Abstract 

The basic nature of private companies is the one of contract organizations where the relationship of the shareholders is 
conducted through the negotiated terms more than it is controlled in the market. Despite the flexibility and efficiency 
offered by contractual freedom, as well as the opportunity to have customized governance structures, contractual 
freedom also provides fertile grounds through which minority shareholders can be systematically marginalized 
especially in the close-knit companies where the controlling groups own the majority of shares. To achieve balance over 
this imbalance, laws on corporations in different jurisdictions offer statutory protection to prevent oppressive behavior 

and treat them fairly. The paper is a critical analysis of the agreement or disagreement between contractual autonomy 
and statutory minor protection in the context of the private companies in terms of the comparative analysis of India, the 
United Kingdom, Singapore, and the United States. It speculates how far the courts and tribunals should uphold 
agreements between shareholders and the situations in which the statutory remedies interfere with the contractual ones, 
evolving judicial principles under which the courts should balance the freedom of contract and policy of fairness and 
equity. Through the evaluation of legal provisions, court practices, and penalty strategies, the article asserts that it is 
neither absolute contractual primacy nor too much statutory involvement. Rather, it promotes a moderate approach that 

would not only allow contractual flexibility but also maintain strong statutory protection against majority abuse of 
power. It ends with similar conclusions and reformative recommendations in order to enhance minority shareholder 
protection in the private companies especially under the Indian law. 
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1. Introduction 

The close style of companies, only a small number of shareholders, and strong level of relationship distinction amongst 
parties places the position of private companies in the unique position in the corporate law. In contrast to the situation 
in which there is public ownership and a market control nearly play a major part in securing the interest of investors, a 
contract standard, which entails establishing regulations, rights, and duties of shareholders, is highly relevant in the case 
or the private company. The foundation of decision-making on such entities is usually laid on shareholder agreements, 
articles of association and custom made governance clauses. As a result, the issue of contractual freedom involves an 
increased importance whereby parties are free to design their company relations depending on their business goals. 

There is however a paradox of the dependence on the order of privateness. On the one hand, contractual freedom 
enhances independence and efficiency but on the other hand, it increases vulnerability status of minorities shareholders 
who in most cases have unequal bargaining power during the contract agreement. In most such cases, the minority 
shareholders are obligated to agree to standard form of agreement in most cases based on majority or the controlling 
shareholders with few chances of actual consent or bargaining. These asymmetries in a contract can over-time erupt to 
among others, be prevented shares, opportunity to hold management, or denial to enjoy legitimate economic gains. 
These facts threateningly disrupt the notion that solely contractual measures can make the closely held companies fair.  
Corporations in various jurisdictions have been aware of these risks hence putting in place statutory mechanisms that, 

in different jurisdictional laws, offer protection to minority shareholders against oppressive and unfair practices. Relief 
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against oppression and mismanagement, unfair prejudice, derivative actions and fiduciary duty are all examples of 
remedies that can be used when there are contractual arrangements that are not applicable in preventing abuse.  
Nonetheless, the co-existence of libertarian contractual space and legal interference poses technical normative and 
doctrinal problems. How far ought the courts to honor shareholder agreements which have been reached on a voluntary 
basis? In which situations is statutory protection reasonably preferred to the consent of the contract? What should be 

the legal system balance between the three competing values in the legal system: autonomy, efficiency and equity in the 
case of a private company?  
These queries have taken importance in the modern day corporate setup such as family-owned enterprises, start-ups and 
the venture financed by private equity whereby authority tends to be centralized and exit can be difficult. In jurisdiction 
like the United Kingdom and Singapore, courts have embraced fair principles permitting the intervention of the courts 
despite the contractual relationship and the United States especially in Delaware has always focused on contractual 
primacy despite fiduciary limitations. Meanwhile, India assumes an intermediate role, with available statutory remedies 

to oppression coupled with the steadily increasing judicial activism regarding shareholder deals. It is in this context that 
this article aims at making a comparative analysis of the legal structure that drives minority shareholders to security in 
the United Kingdom, Singapore, the United States, and in India in private companies.  
It aims to understand the proportion between contractual liberty and legal protection offered by these jurisdictions, the 
arguments of the judiciary with regard to intervention, and the strength of available remedies. In such a manner, the 
article will serve to advocate the current discourse on corporate governance in privately-owned companies and provide 
reform oriented implications on how to attain a more balanced and consistent legal system especially in the Indian 

corporate law system. 
2. Theoretical Background: Contractual Liberty vs. Majority Protection out of law.   

Leasing companies are essentially contractual in nature. In contrast to the public companies with their diffused 
ownership and strict control of the regulatory authorities, the shares of the private ones are usually held by the minimal 
group of shareholders, created on basis of the previously developed relations based on family values, friendship, or a 
strategic investment. Such structural intimacy has long combined to support a greater level of contractual freedom where 
such factors allow shareholders to customise governance structures both by way of shareholder agreement, articles of 
association and with customised exit provisions. The rule of freedom of contract is the fundamental protocol of the 

private firm organization and it is in the assumption that the parties are beginning with relatively equal strength and that 
these can protect the own interests ex ante.   
But the assumption is very often impracticable. Power asymmetries between the majority and minority shareholders are 
common with the private companies. As a result of voting power and control over management, the majority 
shareholders can normally set the contractual terms of operation or capitalize on information asymmetries established 
at the either the formation or the operational phase of the company. Minority shareholders, in particular passive 
stockholders, or late entrants are likely to be unable to exercise an effective voice in the decision-making of the 

corporation and may also be unable to have bargaining power. In these situations contractual freedom should be 
inhibited lest it legitimises that which is formally consentual and substantively unfair.   
This kind of tension demands a form of statutory minority protection, which serves as a form of restraint to the 
possibility of excess on the part of private ordering. Statutory intervention is based on the fact that the corporate relations 
are not merely contractual but the institutional and fiduciary ones. The company law thus presents compulsory norms 
like defense against oppression, unfair prejudice and mismanagement to curb majority power in an attempt to uphold 
minimum standards of fairness. Such legal protections are the safety net so that minority shareholders do not entirely 

depend on the foresight, sophistication, or negotiating power that they had upon entering into the contract.   
Theoretically, the freedom or statutory protection debate is an indication of a more profound jurisprudential schism 
between the primacy of shareholders and fairness of stakeholders. Those who believe in contractual autonomy claim 
that over-statutory intervention is de-efficient, adds to transactions costs, and discourages investment because of the 
creation of regulatory uncertainty. In this view, the sharing of the bargains should be compelled by the share holders in 
case they find out that the bargain later proves unfavorable. In contrast, advocates of strong statutory protection attach 
importance to the interpersonal character of an intimately held firm, in which long-term interconnection, mutual trust 
and interdependence creates a case to have the decision made by the courts in ensuring that there is fairness in the 

actions taken by the firm.   
The issue, however, is not to select one model against the other, but to strike the balance between the two. The 
contemporary corporate law comes to understand that statutory remedies and contractual-based mechanisms go together 
instead of being antithetical to each other. Contracts allow customisation and flexibility whereas statutes only set 
minimum standards of conduct and ex post remedies in the event of failure of private ordering. The protection of 
minority by statute, does not in any way deprive a company of contractual freedom; on the contrary it qualifies and 
disciplines this freedom, bringing about such freedom of contract as does not serve as an instrument of coercion or even 

exclusion.   
Essentially, the conceptual basis of the minority shareholder protection in the private firms is based on a subtle balance. 
Contractual freedom gives shareholders the ability to organize their commercial dealings, although statutory 
intervention is essential to put in place structural disparities, as well as to enforce equity, good faith, and fair dealing. 
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This balance of autonomy and accountability is what defines whether or not the governance of a private company can 
be considered legitimate or not.   
3. Contractual Mechanisms Minority Protection in the Case of Minorities in a Private Company.   

A relationship-based business is at its core a company that is privately owned as characterised by few shareholders, 
concentrated ownership as well as restricted transferability of shares. Minority shareholders in private companies do 

not enjoy market exits or/and dispersed ownership structures to protect their interest as does a public company. The role 
of minority shareholders, therefore, is centered in circumstances where a contractual mechanism is formed, especially 
by sharing agreements of the shareholders as well as specifically written constitutional documents. These are emerging 
as a private ordaining mechanism, which allows parties to deal with power imbalances that might not be sufficiently 
addressed by statutory law.   
The shareholder agreement is one of the biggest tools of contract that helps to protect the interests of minorities. These 
agreements are additional to statutory provisions by providing certain provisions that limit the domination of the 

majority. One protection mechanism is the entrenchment of reserved matters or the veto power where the minority 
shareholders have to approve some decisions that are considered as vital to the effective running of the company as veto 
powers like change of share capital, appointment or removal of directors, merger or winding up. This assures 
participative governing and does away with the one-side decision-making by the majority.   
A second critical contractual protective provision is the tag-along right. This is an avenue that allows the minority 
shareholders to leave the company on equal terms as the majority shareholders do so when a majority stake is offered. 
Tag-along rights ensure that minority shareholders are not left behind by a new and potentially hostile management in 

an entity thus maintaining the economic fairness and the transactional fairness. Very similar are exit clauses, such as put 
options, buy-out clauses, that enable the smallest shareholders to insist upon having their shares acquired in the event 
of specified triggering events like deadlock, oppressive behavior, or a breach of contract.   
Another significant protective approach is the use of anti-dilution clauses. These provisions save minority stockholders 
against losses of value through the issue of new equity at underestimated values. My provisions of this sort are often 
used in venture capital-backed private firms where proportionality of ownership is required to protect financial 
expectations. On the same note, in pre-emptive rights, minority shareholders have the right of first right to subscribe to 
new shares so that involuntary dilution of their stake in the company is avoided.   

Contractual arrangements are also characterized by the mechanism of resolving parting ways which is especially 
applicable in quasi-partnership or family-operated privately run companies. Deadlock clauses Deadlock clauses, e.g., 
Russian roulette or Texas shoot-out clauses, offer formal ways of resolving paralysis in governance, to provide 
continuity in business, and to prevent the minority shareholders of a firm facing the indeterminate exclusion at the hands 
of management.   
Nonetheless, although the mechanism of contracts goes a long way in ensuring the right of the minority, the mechanism 
is subject to the bargaining power and the presence of informed consent at the point of contract making. Minority 

shareholders are usually at a disadvantage of bargaining power especially those in closely held companies which are 
dominated by founders or promoters. Further, it has been noted by the courts of various jurisdictions that oppressive or 
unfair actions cannot be legitimised using a contract and this has strengthened the notion that the freedom in contracts 
is not absolute. 
In practice, contractual mechanisms function best when complemented by statutory remedies. While shareholder 
agreements offer ex ante protection, statutory law provides ex post corrective justice when contractual protections prove 
inadequate or are abused. Thus, contractual mechanisms represent a proactive, flexible, and commercially efficient form 

of minority protection, but they must operate within the boundaries of equity, public policy, and statutory oversight to 
ensure meaningful fairness in private company governance. 
4. Laws and Regulations on Minority Protection: The comparative Approach.   

The protection of minority shareholders in a privated held corporation lies in a gray area that balances the freedom of 
the entrepreneurs and the reduction of the misappropriation of power in the control center. In different legal systems, 
statutory tools come in to adjust asymmetries of tightly-held entities where the majority of such entities often assume 
control of the management, and minority on-off outlets are limited. Comparisons between India, the United Kingdom, 
Singapore and United States show that they have different philosophies of regulation, which is influenced by 

institutional design and corporate culture.   
In India, the minority protection is mainly enforced under the companies act, 2013 that enumerates solutions to 
oppression and misrule. Section 241-242 gives dissatisfied shareholders the right to appeal to National Company Law 
Tribunal (NCLT) in case the affairs of a company are carried out in a way that is oppressive, prejudicial or against the 
common good. The law is fair and grants a broad portfolio of solutions including regulation of company business, share 
repurchases and dismissal of directors. The structure has strengths on paper but formal hurdles, as well as the time-
consuming nature of the process, tend to dampen its effectiveness in cases concerning private firms, whereings a sense 

of urgency and lack of trust can be commonplace.   
The United Kingdom provides a model of such a paradigm with the remedy of unfair prejudice, which is encompassed 
in the Companies Act of 2006. Courts may be petitioned by the minor shareholders in case the matters of the company 
are handled in a couvertly discriminatory manner as far as the interests of the former are not taken into account at all. 
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Commercial fairness anticipates in the UK courts are in precedence of legality and thus commercial courts will award 
relief despite the action being conducted within the company constitutions. The discretion of the court thus assumes the 
center-stage, with the buy-out orders being the most common remedy. This is a flexible and equity-based mechanism 
that has made the UK model a model of balancing statutory intervention with regard to a respect of the private ordering.   
Relying heavily on the UK tradition, Singapore has adapted the minority protection system to the modernised 

Companies Act. The unfair prejudice principle is reflected upon the statutory oppression remedy which is exercised 
with heavy accent on shareholder expectations and commercial realities. Singaporean courts are emphasized by their 
rapid dispensation and stability, thus increasing the confidence in statutory cures. Judiciary is active in balancing the 
contracts with the legal protection rendering the shareholder deals ineffective in justifying unfairness of majority.   
Minority protection in United States and especially in State of Delaware among the private companies is not based on 
the statutory provisions of oppression as much as it is based on fiduciary principles of the judges. In the closely-held 
and LLC formations, the Delaware corporate law places more emphasis on the freedom of contract, allowing parties to 

outline their rights through agreements to a large extent. Notwithstanding, fiduciary duties of good faith and loyalty are 
also a guard against the abuse of majority that is excessive. Protection is supplemented by derivative actions and 
appraisal rights, but minorities usually have to face big litigation expenses and the burden of evidence.   
In comparison, India and Singapore tend to tend towards statutory protection based on equity, whereas, the UK 
integrates equity with practical solutions based on discretion by the judges. The US model evidently supports the trend 
of autonomy in contract, in which there was a fiduciary enforcement and no statutory oppession reliefs. This difference 
highlights a common purpose, namely, avoiding the abuse of the majority, which is obtained in different ways in the 

legal means. This is where a perfect structure is formed whereby the law protection supplements the freedom of contract 
instead of suppressing it in order to create a level of fairness without inhibiting private enterprise.   
5. Judicial Strategies on Tilting between the Private and Public Interest.   

Shareholder relationships in the case of private companies are mostly governed by the concept of private ordering by 
the means of shareholder agreements as well as articles of association. The courts are often requested in the attempts to 
balance the freedom of contracts with the social interest in preventing oppression, unfair prejudice, and excessive use 
of power by the majority. In different jurisdictions, courts have taken a sober adoption of both keeping mental restraint 
and ensuring the minimum level of fairness stipulated in the company law.   

In India, courts and tribunals were always of consistency with the view that contractual consent fails to authorize 
oppression. They may be viewed as recognised as binding between inter se parties; however, they have no effect on 
statutory protections (under the Companies Act, 2013). The National Company Law Tribunal with the oversight of the 
Supreme Court of India has pointed out that such behavior can be oppressive although such behaviour is technically 
permitted by the constitutional documents of the company. The Indian courts utilize the approach of the substance-over-
form and whether such cumulative conduct on the part of the majority shareholders contravenes the norms of probity, 
fairness as well as the legitimate impact of the minorities. As such, private ordering is not only accorded respect so far 

that it does not preclude the statutory goal of minority protection.   
The United Kingdom takes an equally equity oriented route by the doctrine of unfair prejudice. The UK courts are well 
aware that shareholders in private firms are frequently referring to mutually trusted partners as opposed to the legal 
rights. Where a shareholder agreement has allowed some of the majority acts, the courts examine the question of whether 
the exercise of the rights was unjust in the situation. The court has been intervening severally in instances where there 
have been contractual rights operated in bad faith or to frustrate the reasonable expectation of minority shareholders. 
This is an indication of the judicial perception of company law remedies being in a wider public interest other than the 

contract enforcement motive.   
Judicial reasoning In Singapore, the judicial reasoning tends to follow English principles though they show high 
adherence to commercial certainty. Singapore courts emphasize that the agreements of shareholders which are freely 
negotiated need to be enforced in most cases to maintain predictability of corporate transactions. The Supreme Court of 
Singapore has however clarified that the freedom of contract is not unlimited. In cases where the majority behavior 
though authorized by contractual agreement is oppressive, cruel, or illegal, the courts will apply statutory remedies of 
oppression. This is done by placing priority to contracts but allowing the judicial intervention in cases where the abuse 
is evident.   

The U.S. especially under the law of Delaware lays the most stress on the aspect of the personal ordering. Courts 
appreciate the shareholder agreements as being fundamental to the governance in closely held companies and LLCs. 
The court of Chancery of the state of Delaware usually imposes and enforces the contractual arrangements between the 
parties involved in a contract with the exception that it can intervene when the relationship is violated either by scope 
of fiduciary duty or contrary to the public policy. Protecting minorities is therefore channeled more on fiduciary duty 
litigation and not blanket statutory oppression remedies. There is a high pro-market philosophy under this approach, 
which assumes that contracts are able to insure sophisticated parties against the risks.   

 
By comparison, an apparent judicial tendency arises as courts admire private ordering as a manifestation of commercial 
autonomy, however, they do not permit it to transform into an instrument of unfairness. The UK and Indian courts are 
more equitable intervention-oriented, whilst Singapore and the US focus more on certainty and primacy of the contract 
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but with limited and strict oversight. Ultimately, judicial balancing serves a public interest in maintaining confidence in 
private companies as fair and legitimate business entities, ensuring that efficiency through contract does not come at 
the cost of justice for minority shareholders. 
6. Towards an Optimal Balance: Challenges, Gaps, and Reform Pathways 

An optimal balance between contractual freedom and a statutory protection of minority shareholders of the private 

companies is a long-standing issue on the cross-border level. Flexibility, intimate personal links and bargained 
governance structures form the basis of private company. But the unrestrained freedom of contract usually makes the 
dominant groups permanent and the guarantees of the minorities only appear. The main challenge is in the reconciliation 
of efficient private ordering and the necessity to have minimal mandatory safeguards in order to avoid control abuse. 
Structural power asymmetry causes a major problem. Minority shareholders in privately held firms especially those that 
are family owned, start-ups and personally held ones, do not usually exercise maximum bargaining powers when 
drawing-up shareholder pacts. Although theoretically such a set of agreements is a consensual one, in reality, minorities 

could be forced to accept the restrictive provisions, rather few means of exit, or watered-down schemes of voting rights. 
Unjustified leniency to freedom of contract by the judicial system can hence legitimise the structures of inequity contrary 
to true consent. 
One more gap is great disparity in the enforcement of the shareholder agreements. In some quarters like India, it is not 
clear what happens between a contract of agreement with the statutory company laws especially where the agreement 
in question limits the statutory right or the company decision making procedures. There is lack of certainty on the law 
because courts vacillate between enforcing private contracts or not on the basis of public policy or statutory 

inconsistency. In comparison, other jurisdictions like in the UK and Singapore are more principled, in the sense that 
contractual flexibility is not jeopardized, albeit by fairness-oriented doctrines, such as unfair prejudice and oppression. 
Even the limitations of statutory remedies do not end. Although there are provisions of oppression and mismanagement 
to guard the minorities, they tend to be reactive and not preventive. The procedure is costly and time-consuming and 
relies on judicial discretion and cannot be available to small or vulnerable shareholders. In the United States, particularly 
in De legislations of the Commonwealth of Delaware, a misunderstanding of the freedoms of contract and the fiduciary 
duty litigation could result in the minority shareholders lacking exit remedies in non-outlisted private corporations. 
The balance of interests as viewed through the prism of the judicial approaches opens other gaps. Courts are often at a 

loss as to when the exceptions to reliance on contractual assent should be applied to equitable intervention. Too much 
restraint can lead to the promotion of exploitative relations whereas too much activism can weaken corporate conviction 
and investor assurance. Lack of statutory valuation standards on forced buy-outs and lack of uniformity in the 
application of the test of fairness also make the situation worse in being predictable. 
Ways of reform should thus concentrate on limited intervention of the reform as opposed to strict control. First, 
legislation ought to clarify the precedence of the statutory rights over the shareholder agreements explicitly 
acknowledging the enforceable contractual protection, but ban clauses that destroy the fundamental minority rights. 

Second, legal requirements must enhance exit-based remedies, such as compulsory buy-out at fair value in situations of 
impasse or long-term marginalization by the administration. The existence of favorable valuation principles would 
decrease litigation and encourage settlements. 
Third, the institutions of tribunals and courts should be strengthened in order to be able to adjudicate disputes faster and 
easily, especially with regard to the instances within a company that are unfamiliar outside the company, where a delay 
will disproportionately affect the minority shareholders. Lastly, judicial interpretation must also be progressive in 
moving towards the substantive fairness approach, which acknowledges the fact that the formal consent of the parties 

to the contract does not necessarily amount to equitable treatment. 
To sum up, it seems that there is an ideal balance between favoring statutory protection and/or contractual freedom, but 
there is a way to combine the two. A legal system that does not discredit the magnitude of the non-waivable protections 
of private ordering in the name of liberty is imperative to uphold trust, fairness, and stability of a company over the 
long-term in privately owned companies. 
7. Conclusion 

The issue of minority shareholders protection in privately owned companies is a matter that needs a balance between 
statutory intervention and contractual freedom to be attained and exercised. On the one hand, the use of shareholder 

agreements to achieve private ordering is necessary to maintain flexibility, efficiency, and commercial certainty, on the 
other hand, unqualified use of contractual freedom opens an easy way to abuse power relations, which effectively 
oppress minorities who hold share options. Accountability on the other hand is a bane to entrepreneurship because the 
high level of statutory or judicial intervention can discourage investment in enterprises that are closely held. 
By comparing India, the United Kingdom, Singapore and the United States, it may be seen that neither of the two 
models, pure private ordering or strict statutory control, is effective on its own. Those jurisdictions which have 
developed statutory solutions founded on fairness, like the statutory remedies of oppression and unfair prejudice, 

supported in practice by judicial discretion, seem to be closer to accommodating the subtlety of the realities of private 
companies. Despite its progressive approach in identification of oppression and mismanagement solutions, the Indian 
framework still has a problem of procedural lag, poor interpretation and doubt on the coherence of shareholder 
settlement. 
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To prevent the paradox of minority protection, the reforms should not be confined to principles of symbolism, but be 
aimed at the practical availability, effective means to exit, and the ability to foresee the valuation criteria. Courts and 
tribunals should take a substantive approach to fairness in which acknowleding that, formal consent, with the help of 
contracts, does not always indicate the presence of bargaining equality. Finally, a hybrid system exists in which to have 
contractual freedom within strictly time-limited frames of statute law would be the most viable route. This will protect 

the minority shareholders as well as ensure long term corporate peace, trust and stability in the private corporations.. 
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